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Modernisation of Customary Laws as Constraint to Development in the Northeast

Melville Pereira(
Most decision-makers and planners view development only as economic growth and infrastructure building. The experience in India in general and the Northeast in particular shows that this concept is incomplete because it emphasises the quantitative aspect alone and ignores qualitative or human development. It uses economic growth, production and income as norms to assess development and to a great extent sidelines social and cultural aspects. Studies indicate that this way of assessing development leads to lopsided growth. Poverty has grown along with economic growth. To ensure integrated growth, development has to be defined not merely in material but also in human terms. This paper will study this aspect by looking at changes in the customary laws of some North Eastern tribal communities and see whether such a contradiction exists also in this region. 

The focus of this paper is on the evolution of the customary law from the perspective of gender and class equity. After looking at the concepts of development and customary law, an effort will be made to understand the impact of its recent growth on the tribal communities of this region from the point of view of human development in general and gender and class equity in particular. We shall try to see whether recent inputs have led towards equitable growth. If that has not happened, we shall suggest remedial measures.

Material and Human Development

Development is usually assessed in terms of GNP and per capita income. While growth is important, its benefits do not reach the majority if only the infrastructure is built and no measures taken to ensure access of every class to it. For example, only building school does not ensure the access of every class to it as a recent study on the educational status of plantation labourers’ children shows. While the law obliges the tea estate management to ensure the education of their labourers’ children, their own lack of interest and the social environment of the plantation labourers prevents children from being sent to schools. So 43% of their children are out of school (Fernandes, Barbora and Bharali 2003). 


For the benefits of development to reach every class, equal emphasis has to be laid on social, cultural, economic and other aspects. As Belshaw (quoted in Chaudhuri 1997: 145) says “sociologically speaking, development should be looked upon as an organised activity with the aim of satisfying certain basic needs and to psychologically orient the tribals to adopt new skills, attitudes and lifestyles, so that they build up the inner strength, and appropriate social and cultural infrastructure to stand the pressure of the new situation and accrue benefits from the new programmes and maintain higher levels” because as he says in another work “development presents an increase in the capacities of a society to organize for its own objectives and to carry out its programmes more efficiently”(quoted in ibid: 145). Thus development involves creating social and cultural conditions for the wholesome living and growth of every member of a society. “Development does not start with goods; it starts with people and their education, organisation and discipline”(Schumacher 1977: 157). 

Thus the context of development in general and tribal development in particular includes both quantitative and qualitative change. Apart from the economic aspects, one has also to take into account social and cultural aspects of the population concerned. While thinking of development in the tribal context several questions arise in one’s mind. What is the basis for development in tribal societies? Should what the dominant societies consider primitive in their society be done away with? On what basis does one decide what is primitive and what is modern? Should tribes develop along the lines of their own genius or in terms of global industrial societies? In the context of globalisation, should the states of the Northeast open up completely to the market forces so as to draw maximum benefits from the new economic paradigm or are other conditions required to ensure their human growth? Granted that development is both the qualitative and quantitative, what standards does one use to gauge the desired results? And, if development is directed at a particular people, how does one judge whether the course taken achieves their desired goal? We shall try to answer some of these questions in the context of the tribes of the Northeast. 

Development in the Northeast 

At the official level, the only principles followed in tribal development are the Panchsheel of Pandit Jawaharlal Nehru, the  first Prime Minister of Independent India. In his foreword to the second edition of Verrier Elwin’s ‘A Philosophy for NEFA’ he wrote:

We cannot allow matters to drift in the tribal areas or just not take interest in them. In the world of today that is not possible or desirable. At the same time we should avoid over-administering these areas and, in particular, sending too many outsiders into tribal territory. It is between these two extreme positions that we have to function. Development in various ways there has to be, such as communications, medical facilities, education and better agriculture (Nehru 1958).

He added that a venture in development in the tribal areas should keep in mind the following principles that have come to be known as Nehru’s Panchsheel for Tribal Development.

1. People should develop along the lines of their own genius and we should avoid imposing anything on them. We should try to encourage in every way their own traditional arts and culture.

2. Tribal rights in land and forests should be respected.

3. We should try to train and build up a team of their own people to do the work of administration and development. Some technical personnel from outside will, no doubt, be needed, especially in the beginning. But we should avoid introducing too many outsiders into tribal territory.

4. We should not over-administer these areas or overwhelm them with a multiplicity of schemes. We should rather work through, and not in rivalry to, their own social and cultural institutions.

5.  We should judge results, not by statistics or the amount of money spent, but by the quality of human character that is evolved.

Thus one has to appreciate and be sensitive to the richness of tribal cultures and be open to learn from them. Respect has to be shown to their traditions and genius while planning their development. It is from this point of view that several recent studies have highlighted the failure of development administrators to be sensitive to tribal ethos and values. Many state that even the government, the agency that ushers in development, has become an instrument of their economic exploitation and cultural subjugation (Datta 1990:   ) mainly because what constitutes a tribe and their social and material need have been defined by using yardsticks of the dominant societies that are alien to their culture. 

The Meaning of Customary Law 

In order to understand the present status of customary laws, we shall begin by attempting to understand them as a part and parcel of a people’s culture and tradition. Vitso (2003: 2) holds that their origin lies in habits that grew into customs. When a whole community adopts a particular habit it becomes its custom. In traditional societies that did not have written laws, the customary law maintained social order, prescribed rules of conduct to individuals and regulated human behaviour. The tribe cherished its laws as intrinsic to its identity. The customary law thus provided some formal rules of behaviour, enforcement procedures and punishment for violation, thus turning it into a guardian of its values and norms (Singh 1993: 17). 

Most customary laws have undergone changes in their content, interpretation and enforcement. While changing, they can also stagnate if amid their evolution, the people give them a rigid interpretation especially if the customs continue when their social base has changed. A community may justify their continuance or avoidance by stating that its forefathers have ordained them. This seems to be the situation in Nagaland where women have made inroads into spheres such as education and politics but men resist this change on the basis of tradition. 

The customary laws change also when they are codified particularly when the formal system that has a written document as its base recognises them. That is what has happened in the Northeast. After bringing the tribes of the region under its control, the British administration recognised their customary laws through the Scheduled District Act of 1874. The Assam General Clauses Act, 1915 protected tribal customs and practices by restricting the application of Provincial Laws in the Hill areas. The Montague-Chelmsford Reforms 1919 made similar provisions. The 1930 Indian Statutory (Simon) Commission recommended that tribal customary rights be protected. The Government of India Act 1935 accepted it and divided the hill areas into Excluded and Partially Excluded and stipulated that no Act of the Central or Provincial Legislatures would apply to them unless the Governor in his discretion so decided. It empowered him to make regulations for peace and good government in these areas (Goswami 1985: xii). 

The Sixth Schedule of the Indian Constitution recognises this evolution and accepts their role in the Naga, Khasi, Garo and other Hill areas that the British “excluded”. Later it was applied to the Karbi Anglong and North Cachar Hills which were granted District Autonomous Councils in the 1970s. The Boro have been granted a Territorial Council in 2003. The Tiwa (Lalung) and Rabha are demanding it. Constitutional amendments have recognised the role of the customary law in Nagaland (Art. 371A) and Mizoram (Art. 371G). Thus the Northeast has witnessed an ongoing interaction between tradition and modernity.

The Sixth Schedule thus also symbolises the ongoing interaction between the informal system of the tribal communities of this region and the formal system represented by the Indian State. The former was based on the community control over their livelihood of land, forests and water sources and the latter on individual ownership. However, an exception is made in the case of the Sixth Schedule areas. While in India as a whole, land laws are based on individual ownership alone, in the Sixth Schedule areas community ownership is recognised (Barooah 2002). However, the administrative systems dealing with it are based on the individual ethos. That creates a contradiction between the two systems and we shall study its impact.

Customary Laws and the Gender Issue

That takes us to the first question on whether modernization of the customary laws has benefited every class of tribals. One has also to ask whether it has benefited tribal women equally. There is an opinion that rather than involving them in the decision-making process at the family, village and societal forums,  it has shunted them to the domestic arena thus strengthening patriarchy. For example, according to Monalisha Changkija (2004) the system as it exists today is biased, discriminatory, obsolete, and inimical to the welfare, uplift, development and progress of our society and state especially of Naga women. Naga tradition and culture bar women’s participation in the decision-making process right from the village council to the State legislature. This custom has spilled over to the modern system of the parliamentary form of government. Men view any demand of women as a threat to what they believe to be their sole prerogative to acquire and retain political power but women feel that they have achieved a level of progress superior than men’s in all fields of human endeavor and that they deserve to share also political power with men.

This discussion has to be viewed in the context of the higher status that most tribal women have enjoyed in their tradition, without being equal to men. Their status was based on the community ownership of their livelihood (CPRs). As long as their land, forest and water resources were community owned, women, being in charge of the family economy had some say in their management (Menon 1995). Modernisation should have built on this status and taken their societies towards gender equality but the opposite seems to have been the result of the encounter of the formal system with their informal societies. For example, the first such encounter was changes in the land laws that began in the colonial age. They are based on the concept of individual ownership. What does not belong to the individual is State property. That was the first step in transferring power from the community to a few individual men belonging to an elite among them. It also resulted in the reduction in the little power that women had in their communities. This male elite that took control of all decision-making interpreted the customary laws to their own benefit. Class formation and stronger patriarchy are its results (Fernandes and Barbora 2002: 103-105).

Also the State administrative apparatus and the financial institutions with their individual orientation can catalyse a transition from an egalitarian society to class formation and from a relatively high status of women to growing patriarchy. For example, the State encourages commercial crops but gives subsidies and the financial institutions give loans only to individual land owning heads of families usually interpreted as men. So CPR dependent tribes are forced to make a transition to individual pattas. Even in matrilineal societies these institutions treat the man as the head and consult him alone in decisions concerning land though in their tradition the woman is the chief heiress. Among the matrilineal Garo of Meghalaya the State encourages rubber plantation but the policy of giving loans and subsidies only to individual landowners encourages, even forces them to switch over to individual land ownership. With it, women continue to inherit land but men wield more political and social power than in the past. The nokma is the traditional chief heiress but today the administration treats her husband as the head and consults him alone on matters of land transfer (Marak 1997: 60-69). Thus the institution that gave men a share in the wealth producing powers of women has become one through which the administration governs the community through men and sidelines women (Barbora 2002).

Similar is the case with education. Many more boys than girls are sent to school, thus increasing their power in their society, mainly because even matrilineal societies have traditionally been patriarchal. The woman was in charge of the family but the man controlled the social sphere. When schools deemed to belong to the social sphere came into their society, boys were naturally sent to them. However, a political process can change the situation as it happened among the Angami of Nagaland. Because of the involvement of their young men in the Naga nationalist struggle, women were left at home and had to attend both to the family and society. That is when educational institutions were opened among them and they gained access to them. As a result, they are better educated than men. 

However, even when a political process facilitates change, community traditions and State policies can subvert it. In the case of the Angami, for example, despite the advantage of a high educational status, the State gives jobs in the administration mostly to men. For example, a study of 170 Angami families in the southern Angami area showed as many as 22.75% of their 636 members above 15 had salaried jobs, most of them in the reserved category in the Government, and 5.18% were in business. However, only 22.16% of the salaried individuals and 18.42% of the people involved in business, were women (Fernandes and Barbora 2002: 109). It shows a gender bias, although women are better educated. Similarly, while the number of Garo males and females involved in agriculture is almost equal, the other occupations show a male bias. There are only 26.51% of women holding salaried jobs; 19.74% of family members above 15 live on daily wages, 36.36% of them women. As a result, 71.68% of unemployed persons are women. (ibid: 114-118).

This process is reinforced by the male elite that controls and interprets their customary law, for example the custom of the husband being better educated than the wife. It has forced many educated women to remain unmarried and has reinforced patriarchy. In their tradition, some customs favour women and others discriminate against them but all of them were are based on the central pivot of women as homemakers and men as providers and protectors. Their myths and beliefs legitimised these practices and taboos ensured compliance (Vitso 2003: 58). Recent changes that are called modernisation reinforce this tradition of male control but reduce the little power women had in their tradition. Such discrimination is visible particularly in the ownership and in the legally enforceable right to benefit from, control or alienate one’s assets. 

They are not merely issues of power and legitimacy but are principally rules affecting the allocation of resources and life chances (Mann 1983: 307). Inheritance or the right to own, use and control property is basic to it. Tribal tradition is one of male control over community resources and society. Even though, through an amendment to the Constitution some like the Nagas have won the right to follow their customary laws, they have not brought in reforms to introduce gender equity. As pointed out earlier, this is compounded by the fact that the State supports individual property and deals only with the head of the family, usually a male. Thus the administration and the market forces effect a series of transformations of the social structure. In such a situation, traditional institutions are transformed in such a manner that patriarchal rules get strengthened. 

Modernisation and Class Formation

In other cases the elite uses the State inputs to strengthen itself. It results in class formation. Among the Dimasa, for example, in the name of individual ownership, some men have taken over community land in their own name and rendered many others landless. This change may result in economic growth in their area but poverty grows simultaneously among many families and the social status of most women among them deteriorates. Specific to the Sixth Schedule is the recognition of community ownership of land and forests while the norm in India is the colonial principle of the eminent domain that recognises only individual property. What does not have an individual title belongs to the State (Ramanathan 1999). As a result, despite Constitutional recognition, the financial institutions and administration even in the Sixth Schedule areas led by this ethos, often recognise the village chief (gaonburah), not the community, as the owner and give loans and subsidies for commercial crops only to individuals, thus encouraging a transition to it. It often results in class formation.

Also the process of development can lead to it. A number of studies have indicated that development has not taken place at a uniform pace, that some communities have got more benefits than others and within them some families are enjoying most of the benefits. There is no doubt that this situation will lead to class formation among tribals. In fact, it has already emerged. The economically well-to-do sections are also educationally more advanced. In the context of the development programmes, the emergence of a new elite among the tribals who are otherwise known for their egalitarian character is conspicuous. Some tribal families have become improved their economic status by purchasing land from other tribals at a low rate. Such well-off tribals often lend money to other less privileged members of their tribes. For example, among the Dimasa of Assam we found some individuals with pattas for over 200 acres and others rendered landless (Barbora 2002).  

The first step in these processes is changeover from jhum to settled agriculture and transition to individual ownership of the CPRs. Land alienation is its consequence. For example, 13 of the 170 Angami Naga families we studied are landless, 24 own more than 5 acres and 29 over 10 acres. 55.17% of the Boro studied were landless and 29.32% marginal or small farmers. Thus 84.49% did not have enough land to live on. They are a Scheduled Tribe but were brought under the Sixth Schedule th\rough the Bodo Territorial Council only in 2003. However, the Sixth Schedule alone is not the answer as the Garo experience shows, but it can support their livelihood if managed properly. As many as 84 out 223 Garo respondents (37.67%) are landless, most of them Bangladeshi refugees settled down in Assam where the Sixth Schedule does not apply. Many of those in the Garo Hills where it applies are marginal and small farmers (Fernandes and Barbora 2002: 116-117). Common to these tribes is their non-inclusion in the Sixth Schedule. So community ownership based on their customary law is not recognized. That is the case also with the Rongmei of Manipur. 77.27% of their 110 Rongmei are small or marginal farmers or landless. They have been victims of ethnic conflicts, encroachment and acquisition for development projects. The fact of their not being under the Sixth Schedule makes it difficult for them to protect their land but also their powerless is a cause. The strength of a tribe matters whether the Schedule applies or not. For example, the Chiru and Chotei of Manipur do not enjoy its benefits but very few of them are landless (Fernandes and Bharali 2002: 23-24).

This process sounds a death knell to the egalitarian ethos of the tribals and gives rise to class formation through their division into the rich and the poor. The tribal poor fall back on the forests, their only source of livelihood. This leads to environmental degradation, which the middle class urban environmentalists fight tooth and nail as being anti-environmental. It also involves a transition from their traditional constructive or sustainable dependence on the CPRs to destructive dependence on the same resource. It leads to further shortages. Competition arises for the scarce resources and class formation emerges in their egalitarian societies through a transition to individual ownership. As a result, some monopolise land and render others landless as we have seen among the Dimasa. It also implies new social relations based not on equity but on individual gain (Barbora 2002).

Search for Solutions

The above analysis showed how institutional and infrastructual constraints have led and are leading the tribal societies of the northeast into a dangerous scenario. For development that includes material and human growth to be real, these constraints have to be removed. It has to help the growth of the community as a whole and not merely of a few individuals. One does not suggest that one should go back to the community as it was in the past. That would be a romantic approach. On the other side, only modern inputs without any precautions to prevent impoverishment, class formation and marginalisation can be counterproductive. One suggests, as Nehru’s Panchsheel rightly pointed out, that their community ethos and value system should be the starting point and that one should attempt the type of development that combines the traditional with the modern. This combination seems to be the best mode of ensuring development with class and gender equity.

In this attempt it would be unjust to suggest solutions and alternatives used in other contexts as panacea for tribal problems but one can learn from them. The tribal tradition has largely been egalitarian and democratic. Today this tradition has to interact with the model of larger national life comprising a socially and economically structured society that is divided into rich and poor classes. In this paradigm the tribal areas have been treated primarily as sources of raw material for use by other classes. However, this process has not been as strong in the Northeast as it has been in “mainland” India but this region is catching up with it very fast. So this region still has an opportunity of strengthening an egalitarian society. In order to avoid the pitfalls of the rest of India, one has to study the process of deprivation of the tribal areas. As Dr B.D.Sharma (quoted in Tripathi 1997: 138) has observed, the entire question of tribal development boils down to two basic issues:

· Whether the traditional command of the community over resources can be preserved.

· Whether the egalitarian structure of the tribal communities can be retained and their social milieu can be taken advantage of to initiate a process so that socio-economic transformation can be negotiated without deprivation.

This should be the starting point of any development programme in the tribal areas. The process going back to the CPRs cannot be superimposed but has to be stimulated by the tribal community itself, which has a tradition of self-governance. However, the tribal communities have to be prepared to meet the “mainstream” as equals. Normally, the dominant groups impose themselves on the communities of the resource rich regions. This process has started in the Northeast through the decision to build 48 major dams in this decade and more later (Menon et al. 2003). Besides, by and large the Northeast is treated as a source of raw materials of tea, petroleum and coal and in the case of Meghalaya, also uranium. That can marginalise the community if they are not assisted in the interface with the “mainstream” and given adequate human resource development opportunities.

That is where the two principles mentioned above become relevant. In implementing them, one can learn from the “Asian Tigers”. They have often been presented to the world as a success story of capitalism and Mainland China as a case of “socialist success”. Others are of the view that their success lies in their approach to development. According to analysts like Jean Dreze and Amartya Sen (1989), for economic benefits to reach the masses not less that 10% of the GNP has to be invested in the social sector i.e. education, health, nutrition and hygiene. That is what South and North Korea, Malaysia, Indonesia under Soekarno, Singapore and the two Chinas have done. On the one hand, the State supported the building of an infrastructure either through the public sector or through private investors. On the other, these countries invested 8 to 15% of their GDP on these components. One can state that capitalist countries such as South Korea and Taiwan did it in order to create a class of consumers. If it is true, they did it through social investment that qualified the masses for jobs in the system and thereby gain access to the benefits of economic development (Colonel-Ferer 1998). In Mainland China the endeavor to raise the masses from misery to poverty rather than focusing on the prosperity of a few reduced inequality. This approach provided the masses with access to educational, health and other institutions and later to the material benefits of development.

Another example is Malaysia’s Bhumiputra policy. Reservations as they exist in India are only one of its components. Malaysia went far beyond in its endeavour to remedy the social and political causes of inequality. An important reason for this difference is its very origin. Unlike the Indian policy, the Malaysian one was initiated after the traumatic independence of Singapore in 1966, and the Malay-Chinese riots of 1969. The Malaysian decision-makers realised that these events were caused by the social injustice that the Malays suffered from. Although they formed 60% of the population, people of Chinese origin controlled the economy and jobs were to a great extent cornered by persons of Indian descent. The Malays were excluded from the benefits of development. In that sense their situation was not much different from that of the Dalits in India.

The leaders, therefore, did not stop at instituting relief measure, as India’s reservations policy has done. They turned the Bhumiputra policy into a response not to the trauma of Singapore’s independence or to the riots but to the causes of these events. Within its framework they combined an industrial with a social infrastructure. Unlike India, Malaysian reservations are not limited to the public sector but extend also to the private sector at every level. Besides, Malaysia made massive investments in the fields of education, health, nutrition and hygiene, thus preparing Malays both for jobs and as consumers. 

This is the lesson that Northeast needs to learn. It has to make a positive contribution to prepare the tribal communities in its encounter with the modern systems. The plans are for infrastructure development. For all the communities to get the benefits of development, this region should look beyond the physical infrastructure and make massive investment in the social infrastructure of primary education, community health, nutrition and hygiene. The development paradigm of this region should be guided by the principle that one cannot limit development to material investment. The social processes and economic investment should be tools in giving the subalterns hope in their future. 

As things stand, the State apparatus does not seem to respond to the community-based ethos of this region. The State and financial institutions encourage a transition to an individual ethos with no preparation of the masses for this encounter of two systems. In their turn, the dominant classes are not ready to share power with the majority and the male elite controlling and interpreting the customary law is not prepared to accept the principle of gender equity. So for equity based development to be real, one has to create a social environment aimed at motivating the men controlling their village councils and interpreting their customary law, to reinterpret their tradition in a more democratic form.

It can be achieved if one goes back to their tradition of equity and a relatively high status of women but not in order to remain there but to use it as the starting point. In other words, their tradition has to be modernised by using their value system as the first step. The culture of equity needs to be reinterpreted to suit the needs of a modern society that has to depend on depleted resources but has also to develop technical and social systems that can help them to revalue their traditions and adapt them to modern needs. Their customary law, for example, has to go beyond a relatively high status of women to gender equality. Educational and other inputs have to respect that as well as class equity. Thus a resource rich region can encounter a dominant society without being overpowered by it and without internalising an ideology of stronger patriarch and class based hierarchy. 

Conclusion

The paper has indicated that modernization superimposed on the tradition of the tribals without protective mechanisms can go against women and can lead to uneven economic growth. It pointed out that the interface of customary tribal law with modern administrative and legal systems in North East India has led to lopsided development in the form of sidelining the women power and ushering in an era of class struggle. What is needed at this moment is a cautious approach to development that takes tribal values and ethos as the starting point.
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